The Unfortunate Consequences
of a Misguided Free Speech Principle

Robert C. Post

For at least the past half-century, Americans have been committed to a “free
speech principle,” holding that speech is to be encouraged because it serves to pro-
duce knowledge, to enable the development of personal autonomy, and to facilitate
the self-governance of the nation. In this essay, | argue that any such abstract free
speech principle is fundamentally misguided. The value of speech is instead the val-
ue of the social practice within which speech occurs. Speech is to be encouraged when
it advances the purpose of the social practice in which it is embedded. For constitu-
tional purposes, the most important social practice established by communication is
the public sphere, whose development in the eighteenth century made possible dem-
ocratic self-governance. The health of a democracy depends upon whether its public
sphere can produce a public opinion capable of legitimating the state. This turnson
the quality of a nation’s politics, not on the quantity of its speech. Americans who
conceptualize the current crisis as requiring rededication to the free speech principle
thus essentially misdiagnose the nature of our contemporary emergency. \We need to
repair our politics, not our speech.

States. Crusaders from all sides of the political spectrum seem intent on
suppressing objectionable discussion.! The worry is that Americans may
be losing their appetite for candid and constructive dialogue. It has become too
costly to participate in public discourse. We fear that incorrect speech will be can-
celed by the left or bullied by the right.
This is surely a troubling state of affairs. But it can be cured only if we first cor-
rectly diagnose its causes. There is a widespread tendency to conceptualize the
problem as one of free speech. We imagine that the crisis would be resolved if only
we could speak more freely. But this diagnosis puts the cart before the horse. The
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tion, we can see that it is only a half-truth that obscures how we actually talk when
we seek to add to the store of human knowledge. When we aspire to new knowl-
edge, we do not merely speak our minds. We speak in ways guided by the norms of
persuasive intellectual discourse.

In modern society, universities are institutions that increase the scope of human
knowledge. Professional scholars do not believe that more speech is necessarily bet-
ter. They do not simply say whatever is on their minds. Instead, they try to express
themselves in ways that comply with the best possible applicable disciplinary stan-
dards. In modern society, contributions to knowledge do not depend upon popular
acclaim. Speech can be fashionable on the internet and yet be worthless as scholar-
ship. Influencers do not produce knowledge. The best test of truth, it turns out, is
not the marketplace, but instead the judgment of those trained to assess intellectual
quality. And intellectual quality is inseparable from compliance with relevant dis-
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The norms by which any society distinguishes acceptable from unacceptable
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has been common to observe that democracy is best understood as “government
by public opinion.”26 The public, in the words of sociologist Michael Schudson, is
“the fiction that brings self-government to life.”?’

Public discourse is the medium through which modern societies create a pub-
lic opinion capable of controlling state institutions. If the seventeenth century
witnessed the creation of modern states powerful enough to be charged with the
elemental task of imposing social peace, those states had by the eighteenth cen-
tury become so successful that nations struggled to ensure their accountability to
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abide by the rules of the political game.® Toleration of widely divergent views and
forms of address within public discourse is necessary if the American state is to
maintain legitimacy throughout its wildly diverse population. This insight lies at
the root of much contemporary First Amendment doctrine.34

It is important to emphasize that arguments usually proposed for freedom of
speech in fact apply much more naturally and convincingly to public discourse.
Although the marketplace of ideas may not produce knowledge, it does accurately
describe the endless debate out of which public opinion continuously emerges.®
Although the value of individual autonomy is not persuasive with regard to speech
qua speech, it does carry traction within public discourse. The whole point of
public discourse is to express the independent and voluntary views of the demos.
Within public discourse, the state must treat citizens as self-determining and
sovereign.

What are characterized as theories of freedom of speech, in other words, are
far more convincing as theories of public discourse. Yet even in this context, such
theories can be highly misleading. They occlude the fact that public discourse is
itself a practice that we have adopted in order to govern ourselves through com-
munication in the public sphere. By focusing abstractly on speech instead of on
the concrete purpose of this practice, our theories of free speech encourage us to
forget that the fundamental point of public discourse is the political legitimation
of the state. Our public discourse is successful when it produces a healthy public
opinion capable of making state power answerable to politics.3® Our public dis-
course is not successful merely because every speaker expresses his thoughtsinan
uninhibited way. Standard theories of free speech mistake means for ends.

Ithough as a general matter greater participation in public discourse is
more desirable than less participation, there may be circumstances in
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substantive First Amendment doctrines that restrict speech regulation regardless
of its context. They have even begun to apply to ordinary commercial and pro-
fessional transactions First Amendment doctrines designed to protect public dis-
course. It should be obvious, however, that political discussion merits different
forms of protection than does, for example, the professional speech of a doctor.3?
Our courts have lost their way because their focus has been distracted by what Jus-
tice David Souter once called “speech as such.”40

One of the very great dangers hanging over the future of free speech in the
United States is the present tendency of the Supreme Court to extend to all speech
the protections properly due only to public discourse, and thus to use the First
Amendment to impose a libertarian, deregulatory agenda on ordinary social and
economic regulations.*! In the long run, the only sound defense against such
abuse is to conceptualize the value of free speech squarely in terms of the discrete
social practices that speech constitutes.

Within the context of public discourse, Americans have been confident for more
than a century that merely by participating in public debate we could somehow
overcome sharp differences of opinion and produce a democratically legitimate
political will. The remedy for disaffection has been more participation, more en-
gagement, and more speech. By conceptualizing our current crisis as one of speech,
the Times editorial doubles down on this traditional understanding. The problem
can be solved, it intimates, if only Americans could more freely speak their minds.

An entirely different perspective on the crisis emerges, however, if public dis-
course is seen as a distinct social practice designed to produce a democratic and
healthy politics. The problem of radical polarization, which has become so deep
and so rancid that Americans now no longer seem to inhabit the same factual or
normative universe, is not a simple question of speech. It is the corrosive dissolu-
tion of the political commitments by which Americans have forged themselves
into a single nation. If we conceptualize public discourse as a social practice, we
can see that its failures stem from this fundamental problem. The clear implica-
tion is that curing public discourse is not just a matter of speaking more freely.

Politics is possible only when diverse persons agree to be bound by acommon
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It follows that those who care about American democracy ought to think, first
and foremost, about how we can revive our experience of a shared fate. This is a
political challenge, not a problem of free speech. Its solution will require political
interventions of a kind that we have not yet begun to imagine. The editorial board
at The New York Times is undoubtedly correct to fear that we cannot generate the
political will to support these interventions if we cannot speak to each other in
ways that authentically communicate our priorities and values. But the board con-
fuses a symptom with a cause.

e cannot now speak to each other because something has already gone
inolently wrong with our political community, which is to say with
our antecedent commitments to a common political destiny. To con-
ceptualize this problem as one of free speech is to imagine that the cure is simply
to encourage more speech. It is to fantasize that the ties that bind us together will
somehow be refreshed merely because we speak to each other more freely. But this
is an illusion, a cruel mirage cast by the allure of a free speech principle that has
somehow floated free from the social practices in which it should be embedded.
Now more than ever we need to understand why we have come to distrust each
other, to mistrust political authority, and to imagine ourselves as tribal groups at
war with one another. More speech of the wrong kind can exacerbate, not heal,
these terrible divisions. The underlying issue is not our speech, but our politics.
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