Philanthropy, the Nonpro%4t Sector & the
Democratic Dilemma

Peter Dobkin Hall

Abstract: The central dilemma of American democracy is the tension between evoiceZ and «equalityZ:
between the Constitutiones unconditional guarantees of citizense expressive, associational, and property
rights and the legal and political equality that is the foundation of majoritarian decision-making. Phi-
lanthropy and nonpro%at organizations...which enable citizens to give money and time to support causes
in which they believe...have posed this dilemma with unusual force, allowing moneyed minorities to
oppose and sometimes overwhelm the popular will. In the past, these assertions of private power have
inevitably aroused popular opposition producing legislative and regulatory outcomes that have main-
tained a balance between voice and equality. Today, with unprecedented accumulations of wealth and
legal changes permitting the unrestricted use of wealth in politics, the unchallenged exercise of private
power through philanthropy and the nonproYat sector poses grave threats to the democratic process.

The components of the nonpro¥at sector...philan-
thropy, voluntary associations, charity, and non-
proYzt organizations...are often regarded as quin-
tessentially civic institutions: avatars of the common
good that stand above self-interest and eschew par-
tisanship.
PETER DOBKIN HAli& Profes- But despite their proclaimed high purposes, at no
sor of History and Theory at the time in American history...not even now, when
School of Public Affairs, City Uni-  private wealth and its creators are so effusively cel-
versity of New York. He is also gprated...have these nonpro¥%at institutions been
ae”'or Research Fellow at the \ \ohaqowed by public skepticism and distrust.
auser Center for Nonpro%st Orga- . . L . .
nizations at Harvard University. Inevitably, private initiatives in th_e p_u_bllc interest,
His publications includeLives in Whether promoted by wealthy individuals or by
Trust: The Fortunes of Dynastic Fangroups of citizens in support of causes that do not
ilies in Late Twentieth-Century Amecommand majority support, are...and always have
ica(with George E. Marcus, 1992), been...problematic among a people with a founda-
Inventing the Nonpro¥:t Sector afhnal commitment to democratic governance and
Other Essays on Philanthropy, VOIU@?inCipleS of equality.
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Philan- of speech, worship, and the press), assas indispensable to democratic politics
t*,llrgrI?B"rgf/etciational (assembly and petition), andand market capitalism. Standing alone
Sectorp & tﬁeoroperty rights (including giving and vol- among an unconditionally equal citizenry,
Democraticunteering)...have been both endemic ands De Tocqueville noted, an individual

Dilemma . . . . .

persistent since colonial days. was powerles3Only by combining with

In its purest form, eighteenth-centuryothers could individuals influence gov-
democratic theory envisioned the state asrnment and, failing that, join together to
the instrumentality through which citi- do what government could or would not
zens exercised their rights. It frowned omlo. It was not long before groups like the
private associations and activities thatonservative Society of the Cincinnati,
weakened or challenged elected govermepresenting the views of the ewealthy,
ments. Not only were political partieslearned, and respectable,Z and the radical
and factions regarded with suspicion, angemocratic societies, which assembled
and all kinds of private associations wermore humble citizens, matured into
viewed as instruments for advancing pripolitical parties...the Federalists and the
vate interests at the expense of the peop@emocratic Republicans...which have, in
the common good, and the state. one form or another, dominated Ameri-

James Madisones famous Federalistan politics ever since.
No. 10 (1787) addressed the hazards thaBecause it can be wielded only periodi-
«factions,Z as associations representingally, the vote is, at best, a blunt instru-
special interests, posed to democratiment for influencing governmentThere
government. George Washington himselfire other more effective ways of influenc-
warned in his 1796 Farewell Addreseg the state...demonstrating, lobbying,
against eall combinations and Associaletter-writing, editorializing, participa-
tions, under whatever plausible charactetjon in public meetings, litigation, politi-
with the real design to direct, controul,cal contributions, and organizing...that
counteract, or awe the regular deliberacan empower vocal minorities not only to
tion and action of the Constituted audnfluence the actions of political bodies,
thorities.Z These, he asserted, sserve tmndidates, and oft4ceholders, but also to
organize faction, to give it an arti¥zciadhape opinion and mobilize the public.
and extraordinary force; to put in the But explicit political action is not the
place of the delegated will of the Nationpnly means of shaping and influencing
the will of a party; often a small but artfulpublic policy. Even before the Revolution
and enterprising minority of the Com-and the ratizcation of the federal Consti-
munity.Z They are likely, he declared, ifution, Americans had begun to learn
the course of time and things, to becomthat crafting fellow citizense values and
potent engines, by which cunning, ambibeliefs could have powerful political con-
tious and unprincipled men will besequence4. As early as the mid-eigh-
enabled to subvert the Power of the Peteenth century, churches, schools, and
ple, and to usurp for themselves the reinlleges were all being used to promote
of Government; destroying afterwardsideas and practices that often ran counter
the very engines which have lifted thenboth to ecclesiastical and political estab-
to unjust domination.2 lishments and to popular opinion.

The rati¥zcation of the Constitution

Fr)actical necessity compelled Americaneffectively nationalized politics and
to accept...and ultimately to embrace. empowered a new mass of citizens. As a
philanthropy and voluntary associationsresult, the cultural, economic, and social
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In 1784, New York created an oversight
body, the Regents of the University of the
State of New York, which exercised
broad authority over all charitable, edu-
cational, and religious institutions. In the
1820s, New Yorkes legislature passed laws
that gave the state authority to regulate
the size of institutional endowments and
to limit the proportion of estates that
could be bequeathed for charitable pur-
poses. Pennsylvania not only delayed giv-
ing its courts equity jurisdiction (and
with it the power to enforce charitable
and other trusts) until the 1870s, it also
embraced highly restrictive criteria...the
purely public charities standard...for
what quali“zed legally as a charity. Phil-
adelphia may have been the ecity of
brotherly love,Z but its solicitude did not
extend to organized charities. And despite
their wealth, until the last decades of the
nineteenth century, both New York and
Pennsylvania lagged far behind New
England in charitable giving and in the
establishment of eleemosynary corpora-
tions.

In the South, hostility toward private
giving and voluntary associations was
even more overt. Some states forbade the
establishment of charitable corpora-
tions. Others permitted them, but with
charters that limited their life spans and
mandated the presence of public of%zcials
on their governing boards. An 1832 Vir-
ginia Supreme Court decision regarding
the property holdings of charities cap-
tured Southern attitudes toward private
philanthropy, warning of ethe whole
property of societyZ being swallowed up
in the insatiable gulph of public chari-
ties. 20

This hostility toward private charity
also manifested on the federal level. In
1835, the U.S. government was informed
that James Smithson, a wealthy British
amateur scientist, left the bulk of his sub-
stantial estate...a half-million dollars...



ranging from a national university and a despotism. Public opinion may be so com-
public lecture series through experimen- bined, and inflamed, and brought to bear
tal farms and factories. It took until 1839 on odious individuals or opinions, that it
for the Senate to resolve to create a publicwill be as perilous to think and speak with
corporation, the Smithsonian Institu- manly freedom, as if an Inquisition were
tion, which, at its outset, would establish open before us. It is now discovered that
and operate an astronomical observatory the way to rule in this country, is by an
and sponsor public lectures on natural, array of numbers, which a prudent man
moral, and political sciences. will not like to face. Of consequence, all
Congress continued to debate how best Associations aiming or tending to establish
to realize Smithsones vision when %znally, sway by numbers, ought to be opposed.
in 1846, it was revealed that the SmithsonThey create tyrants as effectually as stand-
bequest had been invested in bondsing armies. Let them be withstood from
issued by the states of Arkansas, lllinois, the beginning.
and Michigan...all of which had defaulted,
on their obligations, wiping out the fund.
After weeks of wrangling, much of it still
about the legality of the governmentes They ought to be suspected. They are a
accepting the bequest, a phalanx of rep-kind of irregular government created within
resentatives, led by former President
John Quincy Adams, voted to restore the
Smithsonian fund and to entrust it to a
corporation whose trustees (the Regents)
would be elected and appointed federal
of%4cials servingx of/zcidll told, it took
more than a decade to overcome opposi-
tion to what would eventually become a
great national institution.
Northern intellectuals expressed a par-
allel suspicion of private philanthropic
and associational initiatives. In an 1829
essay in th&€hristian Examinex leading
New England journal of opinion, William
Ellery Channing, the spopeZ of Boston
Unitarianism, warned against the power
of voluntary associations: sLet Associa-
tions devoted to any objects which excite
the passions, be everywhere spread and
leagued together for mutual support, and
nothing is easier than to establish a control
over newspaper.Z Channing continued:

They are perilous instruments,Z he cau-
tioned.

We are persuaded that by an artful multi-
plication of societies, devoted apparently
to different objects, but all swayed by the
same leaders, and all intended to bear
against a hated party, as cruel a persecution
may be carried on in a free country as in a



revolt. Hence, the common proverb that
ecorporate bodies have no consciences.Z
The leaders throw the responsibility upon
the members, and the members throw it
back again upon the leaders, and between
the two, we ¥2nd that although the thing
has been done, yet who is to be blamed for
it, it is by no means easy to ascerthin.

*What were theFrench Jacobin clobts
voluntary associatsWayland asked,
connecting seemingly innocuous volun-
tary associations to the emergence of
tyranny.

At Yarst, they were mere societies for the
harmless purpose of discussing theoretical
guestions of civil politics. Soon they were
changed into associations, for the purpose
of carrying into practice those truths which
they supposed themselves to have demon-
strated. They were next multiplied, by the
establishment of afzliated branches in every
town of France, (each one, however, gov-
erned and directed by the central associa-
tion in Paris,) until they were able to con-
trol the public sentiment of the nation. They
then boldly assumed the government of the
empire. The throne and the legislative as-



Mason-Dixon line and doubtless shaped
the attitudes of many Americans. None-
theless, Reconstruction had a major impact
on philanthropy, encouraging a number
of wealthy Americans...among them,
international banker George Peabody...
to establish the forerunners of modern
grant-making foundations to support
educational activities in the Souff?

The increasingly national character of
economic, social, and cultural life helped
foster other ambitious associational and
philanthropic initiatives. In the decades
following the war, virtually every major
profession came to be organized as a
national association. Millions of Ameri-
cans joined fraternal, sororal, veterans,
patriotic, and advocacy organizatioRS.
As institutions like Harvard and Yale
aspired to become national universities,
they began to tap the generosity of the
enormous fortunes accumulated during
and after the war, fundraising not only
locally, but also regionally and nationally.

The scale of the fortunes of the post..
Civil War erobber baronsZ challenged
their creators to devise entirely new
forms of philanthropy...and in doing so
rekindled public skepticism about the
motives of the extremely rich. In his 1889
essay, *WealthZ (better known as The
Gospel of WealthZ), Andrew Carnegie



the Foundation a freedom of scopeZ
that would enot be limited in any wayZ:
ewherever arises a human need this
board may be in position to meet it, if
that shall seem wise?Z

*Of course no amount of charities in






exert control beyond the economy. The
Senate Commission on Industrial Rela-
tions (generally known as the Walsh
Commission, after its chair, Senator






cratic governancé/Because publication on Private Philanthropy and Public
of the ¥2ndings of the Reece Committddeeds (better known as the Filer Com-
coincided with the censure of Senatomission, after its chair, Aetna Life Insur-
McCarthy, its activities produced no legancecto John Filer)39The blue ribbon
islative outcomes. Nonetheless, the worldommission produced a set of recom-
of philanthropy was put on notice that, asnendations and sponsored the %rst con-
its influence increased, it was likely to beerted research initiative on Americaes
the target of further attacks. Within charitable tax-exempt domain (which
months, the largest foundations...led byame, as a result, to be known as the
Ford, Rockefeller, Carnegie, and Sagesnonpro¥:t sectorZ). The commission
began organizing what would become hoped to persuade Congress to shift over-
decades-long defense of the public recosight of philanthropy and nonproYats
of foundations, working through new from the Internal Revenue Service, a tax
organizations like the Foundation Centercollecting agency, to a new body, mod-
Library, which worked to underwrite eled on the British Charity Commission.
scholarly research that portrayed AmeriBut this effort died with the election of
can philanthropy in a favorable light. ~ Jimmy Carter to the presidency. Accord-
The political activism of foundations ingly, the group refocused its efforts on
like the Ford Foundation, which con-creating a national trade association to
tributed to the civil rights movement andrepresent nonproYats...Independent Sec-
other liberal initiatives of the era, set off dor...and sponsoring continued university
new wave of congressional inquiry in thend think tank research and advocacy for
late 1960s, this time in connection withphilanthropy and related activities.
major tax reform legislation. Thanks to
relentless decade of hearings and report$ he third great wave of foundation
by conservative populist Democrat Wrightestablishment coincided with ther rev-
Patman, and books on the power of thelution and the enormous new fortunes
wealthy and privileged by academicso which it gave rise, as well as with the
such as C. Wright Mills and journalistideological revolution that discredited
such as Ferdinand Lundberg, the Housgovernment and elevated the market as
Ways and Means Committee and Senate
Finance Committee were primed to take
on the foundations and the abuses associ-
ated with them38Their bitter and angry
hearings led to the passage of the Tax
Reform Act of 1969, the Yarst serious effort
to regulate philanthropy. The bill included
limitations on excess business holdings,
donor control, and political activity, as
well as payout requirements and taxes on
the investments of private grant-making
foundations.
The legislation so alarmed philan-
thropic leaders like John D. Rockefeller IlI
and John Gardner that they were moved
to create a national body to defend their
philanthropic interests, the Commission



Within a decade, policy think tanks like
the Heritage Foundation and the Ameri-
can Enterprise Institute and a host of new
right-wing foundations became pillars of



[is] in harmony with the public interest.Z regardless of its purposes, could apply for
... They illustrate the commendable tolerand receive charitable tax-exempt status
ance by our Government of even the mosrom the Internal Revenue Servi¢8.
strongly held divergent views, including At the same time, traditional member-
views that at least from time to time are eaship organizations, which had once com-
oddsZ with the position of our Govern-manded the loyalty and engagement of
ment. We have consistently recognizednillions of Americans, virtually disap-
that such disparate groups are entitled t@peared...to be replaced by nationally
share the privilege of tax exemption. headquartered scheckbook membershipZ

Given the importance of our tradition ofem't'es’ in which members had no roles

: ; save as Ynancial contribut®$.
pluralism, Powell concluded, ¢[the] inter- ) .
. : Accompanying this development was a
estin preserving an area of untrammeled

. : : . major shift in the sources of nonpro¥%at
Cho'c%g)r private philanthropy is VeY1snancing from donations to eared in-
grlg?)t/.vell araued that tax exemption come...which included not only sales of

her th gue bsid fp ’goods and services, but also government
r"’.lt e_rt an serving as a subsidy for OT.g contracts. By the early twenty-Y4rst century,
nizations supporting government po I'nearly 90 percent of nonproYzt revenues

cies, was a subsidy for pluralism and free- . .
' . . . ~rame from earned income and little more
dom of speech and belief...a view entire

, . . an 10 percent from donations. As the
compatible with the notion of money 3Sdistinctions between for-pro¥%t and non-
speech endorsed Buckley v. Valeo

). " ro¥%t enterprises became less clear, the
The process of monetizing politics wa

completed in 2010, with the U.S. Supremg1 X prlv!leges a_lclzcorded th_e Ie-ltt?r became

D eV , Ingreasingly difyzcult to justif§l More
Courtes ruling inCitizens United v. Federsaeriousl aS nonprovts became increas-
Election Commissiavhich opened the Y, proza

electoral process to unlimited contribu—Ingly market-driven, their ties to historic

: : L missions like social justice diminished.
tions by corporations and individuafs’ : .
; s The erosion of clear boundaries between
Following that decision, nonpro%zts began . : .
. ; business and charity was accompanied
to serve as important conduits of camg il : £ distincti b
paign contributions by wealthy individu- y a simrar elrosmn of distinctions ﬁ.'
als, corporations, and trade associationst.Ween nonpro’2ts and government. This
In the meantime, the distinctions be-
tween nonpro%:t and for-pro%:t forms
were breaking down. Through the 1960s,
charitable tax-exempt status had been
restricted to organizations engaged in a
limited range of charitable, educational,
and religious activities. By the end of the
century, these enumerated purposes had
largely been replaced by a far more
expansive nondistribution rule, under
which the only criteria for exempt status
were that an organizationes activities not
be illegal, impossible, or impracticable
and that ¥2nancial surpluses, if any, not be
distributed to organizational principalé®
This meant that virtually any organization,






Philan- lanthropists and panel discussions on The ongoing legislative struggle over
twgﬁylrgl}ettopics of common interest, giving partic-the national budget reflects this con-
Sectorp& tﬁéjlar attention to Bill and Melinda Gates stricted vision. Among the eloopholesZ
Democraticwhose foundation, with its $36 billionCongress and interested policy-makers

Dilemma o\ qowment, is the largest in the worldare considering eliminating is the chari-
The Gates Foundation, while notable fotable deduction. Almost uniformly, the
the breadth of its interests, which includededuction is defended...in the face of
major efforts to address global health andbvious facts...both in scholarly journals
poverty, is surprising in the shallownessnd in the daily press as essential to sus-
of its understanding of the causes dahining American philanthropy. The reality
these problems. An essay by Bill Gatés that large-scale philanthropy existed
titted eThe Power of Catalytic Philan-long before the charitable deduction,
thropyZ begins with a paean to the ecavhich is less than a century cl8Analy-
nomic system that gave him his wealthses of charitable giving show that lower
| am a true believer,Z Gates declares, sincome Americans, who receive no tax
the power of capitalism to improve livesincentives for giving, give as much...or,
Where the free market is allowed to opersome scholars argue...greater propor-
ate, it is agile and creative. It can me#&bns of household income than the
demand the world over and plays a cenvealthy. (This is called the <U-shaped
tral role in increasing living standard8.Z curve.Z?O Since fewer than half of Ameri-
At no point, either in the essay or in hisan taxpayers itemize their deductions...
and Melindass contributions to thewhich is necessary to qualify for tax
Forbes 400 Philanthropy Summit, didbenevats...the deduction is clearly a subsidy
they...or any of their fellow billionaires...for the well-to-do rather than the average
address questions of power, powerlessaxpayer. In addition, the poorest states in
ness, or democratic process. the union...those with the lowest reported

Whatever good they may do in theithousehold incomes...are the most gener-
giving, the Gateses and their fellow megaus in terms of charitable giving; the
donors exemplify Salamones critique of thenost wealthy states are among the least
shortcomings of private philanthropy un- generoust! Finally, the overall decline
constrained (and evidently uninformed) since the 1930s in the proportion of annual
by the core political and ethical values ahcome donated to charity suggests that
the society that produced them. They seie deductiones impact is far less power-
no need for fundamental change in thdul than we conventionally assuné.
world order. Rather, they remain commit- Ironically, the larger the scope and scale
ted, as one recent critic put it, to ehigh-of philanthropy and the nonpro¥at sector,
tech expert-led solutions, free-marketthe more evident their shortcomings
and scomparative advantages economichave become. Economic inequality created
and to American/western power andthe very system that made big philan-
global leadership,Z which soar above sththropy possible. Under the circumstances,
oft-expressed and lofty interest in feed# is hardly surprising that contemporary
ing the hungry and poor of this world.. . philanthropy is largely unconcerned
The foundations remain primordially about growing economic inequality do-
attached to the American state, a broadlynestically and globally, nor is it surpris-
neo-liberal order with a safety net, and &g that philanthropy has made so little
global rules-based system as the basisadfort to be more publicly accountable or
continued American global hegemony®Z more democratic in its decision-making.
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The central dilemmas of private initia-growing power of nonpro%at institutionPeter
tives in democratic contexts, viewed akave not been matched by an expansagﬁ’k'”
unsolvable two centuries ago, remairof our moral imagination. Huge done
insoluble today: unrestricted expressivdions from the titans of technology an
and property rights are fundamentally’znance have not produced any great 1
incompatible with legal and political institutions (comparable to the modern
equality so long as government lacks thesearch university) or initiatives (like
capacity to counterbalance the power dahe anti-slavery movement) that would
special interests. For most of our historynake the world more just. Rather, they
government had this capacity, thoughhave served primarily to burnish the pub-
that is no longer the case. lic reputations of donors, to promote

More worrisome, the extraordinary market triumphalism, and to remove reg-
accumulation of philanthropic resourcesulations that historically limited the pub-
in the last thirty years and the steadilyic influence of private wealth.
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Philan-  Ronald Story, The Forging of an Aristocracy: Harvard and the Boston Upper Class, 1800...1870

tklllropy' ttl/et (Middletown, Conn.: Wesleyan University Press, 1980).
onpro
Sectorp& t|»21€ 6 See Peter Dobkin HallThe Organization of American Culture, 1700...1900: Institutions, Elites,

Democratic  and the Origins of American Nationality
Dilemma
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endowment beyond the limit set by the state legislature. See *Decided against CornélleXv Peter

York TribuneNovember 28, 1893. aoﬁ)kin
- al
29 James Barr Ames, *The Failure of the Tilden Trust,Z (1893fssays in Legal History and Mis-

cellaneous Legal Ess@ambridge, Mass.: Harvard University Press, 1913), 285...297.

30Laws of the State of New York Passed at the One Hundred and Sixteenth Session of the Legislature,
Begun January Third, 1893, and Ended April Twentieth, 1893, in the City, gbAB{Albany,
N.Y.: James B. Lyon, Printer, 1893), 1748.

310n the Commission, see Graham Adams, Jihe Age of Industrial Violence, 1910...1915: The
Activities and Findings of the Commission on Industrial Re(digony ork: Columbia Univer-
sity Press, 1966).

325enate Commission on Industrial Relations, vol. 7, «Centralization of Industrial Control and
Operation of Philanthropic FoundationsZ (1916), 7646.

33pid.
34pid., 7647.

350n the beginnings of the Ford Foundation, see William Greenledfrom These Beginnings:
The Early Philanthropies of Henry and Edsel Ford, 191{Det/@®6 Wayne State University
Press, 1964); and Dwight MacDonaldThe Ford Foundation: The Men and the Mill{biesv
York: Reynal and Company, 1956).

36For overviews of these investigations, see F. Emerson Andrewsundation Watchetan-
caster, Pa.: F[anklin and Marshall College, 1973), 131...147; and Hall, «Inventing the Non-
pro¥zt Sector,Z ifnventing the Nonpro%zt Sedbér...69.

370n the congressional investigations of the early 1950s, see U.S. House of Representatives,
*Hearings before the Select Committee to Investigate Tax-Exempt Foundations and Com-
parable Organizations,Z H. Res. 561, 82nd Cong., 2nd sess. (Washington, D.C.: Government
Printing OfY2ce, 1952); U.S. House of Representatives, *Final Report of the Select Commit-
tee to Investigate Foundations and Other Organizations,Z pursuant to H. Res 561, 32nd
Cong., 2nd sess. (Washington, D.C.: Government Printing OfY%2ce, 1853); House of Repre-
sentatives, *Tax Exempt Foundations: Report of the Special Committee to Investigate Tax-
Exempt Foundations and Comparable Organizations,Z H. Res. 217, 83rd Cong., 2nd sess.
(Washington, D.C.: Government Printing Of%ce, 1954).

380n Patman, see Frank Emerson AndrewBatman and Foundations: Review and Assessment
(New York: Foundation Center, 1968). Critiques of foundations include Ferdinand Lundberg,
The Rich and the Super-Rich: A Study in the Power of MonefN€ad3ork: Lyle Stuart,
1968); and C. Wright Mills, The Power Elif®ew York: Oxford University Press, 1959).

390n the Filer Commission, see Eleanor L. BrillianPrivate Charity and Public Inquiry: A History
of the Filer and Peterson Commiss(Bf@omington: Indiana University Press, 2000); and
Hall, sInventing the Nonpro¥at Sector,Z innventing the Nonpro%zt Sectdr...80.

40gee especially eThe Powell MemoZ (a.k.a. the sPowell ManifestoZ), August 23, 1971, http://
reclaimdemocracy.org/powell_memo_lewis/.

41on the rightes embrace of philanthropy and nonproYzts, see Andrew RicHink Tanks and
the Politics of Expertifdew York: Cambridge University Press, 2004).

42Byckley v. Valgd24 U.S. 1 (1976).
43Bob Jones University v. United States
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