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Executive Branch Support for

Civil Legal Aid

Karen A. Lash

Abstract: For government, access to justice is about more than legal justice. Legal services are essential
tools to enable government programs to achieve a wide range of goals that help to provide an orderly,
prosperous, and safe country. Recent efforts have transformed how some federal and state government
officials think about and use civil legal aid to get their work done. Key in convincing them has been em-
pirical evidence about the effectiveness and cost-efficiency of including legal services alongside other sup-

portive services.

E nsuring justice is afundamental purpose of gov-
ernment. The Preamble to the Constitution pro-
claims its goal to “establish Justice,” among other
aims, and proponents of civil legal aid rightly focus
on that imperative.

An initiative called the Legal Aid Interagency
Roundtable—created at the federal level and now
in play in a handful of states around the country—
takes another tack. This model uses access to jus-
tice to support other core purposes of government
outlined in the Constitution: domestic tranquility,
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helps ensure that government programs Karen A.
intended to assist people meet their basic Lash
needs actually do. More policy-makers,

funders, service providers, and people

148 (1) Winter 2019 161



Executive
Branch
Support
for Civil
Legal Aid

162

However, during my tenure as a politi-
cal appointee in the U.S. Department of
Justice Office for Access to Justice and as
the executive director of the White House
Legal Aid Interagency Roundtable, we
turned our focus to the third branch of
government: the executive. Our aim was
to identify programs, policies, initiatives,
and law-enforcement goals that could be
more effectively accomplished if their
implementation included civil legal aid.
To illustrate with one example, while
it may seem counterintuitive, effective
health care often requires legal services.
A doctor can get a child’s asthma attack
under control. But to prevent traumatic
and costly repeat emergency room visits,
the doctor needs to prescribe legal help
to enforce housing codes and eradicate
the underlying rodent infestation in the
family’s apartment that triggers the asth-
ma. At medical-legal partnerships, health
care and legal professionals join forces to
promote health. That’s why the Health
Resources and Services Administration
(= Rs ) of the U.S. Department of Health
and Human Services designated legal ser-
vices as an “enabling service”: meaning
that = Rs -funded health centers can use
federal dollars to pay for legal assistance
for patients.® The = Rs supported the
new policy with training and technical
assistance that helped cultivate and sup-
port medical-legal partnerships at com-
munity health centers across the coun-
try, contributing to the rise in medical-
legal partnerships nationally and, more
important, to improvements in people’s
health.’

Instead of focusing on legal aid for its
own—or justice’s—sake, this approach
shifts the terms of discussion, focusing
on the tools that most effectively achieve
government goals with already appropri-
ated funds. When the government has
already chosen to act, the questions for
executive-branch experts involve how

best to effectuate that mandate. By the
time the White House roundtable pub-
lished its first annual report to then-Pres-
ident Barack Obama, twenty-two execu-
tive agencies and partners—from the Ad-
ministrative Conference of the United
States to the U.S. Department of Veter-
ans Affairs—were involved.8

Executive agency personnel were of-
ten persuaded to embed legal services
in their programs by empirical evidence
demonstrating that it works. Executive
agency staff—lawyers and nonlawyers,
political appointees and career public
servants—Ilearned about how legal aid
can improve programs as varied as hous-
ing homeless veterans and helping fam-
ilies impacted by the opioid crisis. Ideo-
logical opposition to lawyers sometimes
heard elsewhere or disagreement about
the proper role of the federal government
evaporates when the main topic is the ex-
ecutive branch’s duty to meet policy goals
and produce the best outcomes possible.

The sailing is not always smooth. Con-
gress, the courts, and outside watchdog
groups can constrain the actions of risk-
averse federal agencies, which tends to
preserve the status quo. Each agency has
its own mandate and concerns, so broad
generalizations about the value of legal
services are not persuasive. Many fac-
tors make each agency unique, including
its authorizing law, the nature of its man-
date, the agency’s structure and culture,
and the values and personalities of career
staff and political appointees. Discover-
ing the person to persuade is not always
easy; sometimes it is unclear who has
the authority to make necessary chang-
es within an agency. A project’s success
at the federal level depends on accommo-
dating all of these differences.

Theroundtable and its new counterpart
at the state level—The Justice in Govern-
ment Project at the American University
Justice Programs Office—reach for the
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lower-hanging fruit, avoiding big ques-
tions about the reach, source, and impli-
cations of agency authority. The work
stays in the uncontroversial zone: help-
ing state executive branch agencies and
actors use legal aid to help them reach
their established goals and objectives,
on which they have clear authority to
act, and incorporating legal services in-
formed by a solid evidence base.

The roundtable grew out of efforts to
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responded to studies showing that pro-
viding legal assistance to people who can-
not afford it addresses root problems that
keep people from climbing up the eco-
nomic ladder and often provides sub-
stantial return on investment by prevent-
ing harm and financial waste.!!

A small but growing body of research
connects legal help to many core agency
objectives. Civil legal aid significantly re-
duces incidents of domestic violence by
helping victims obtain child custody ar-
rangements and child support payments
that enable them to leave abusive rela-
tionships. Legal help increases tenants’
chances of keeping their homes when
facing eviction.!? It positively impacts in-
dividual and public health while driving
down health care costs.!? It addresses un-
met needs of homeless veterans.!* It im-
proves efficiency and cuts costs in public
programs by helping children leave fos-
ter care faster.> It increases income and
job opportunities for people who have
a criminal record expunged. Resolving
these problems can reduce government
expenditures in responding to crime, in-
juries, and homelessness, as well as in-
dividual, family, and community social,
emotional, and financial harms.

The Legal Services Corporation’s The
Justice Gap report demonstrated that cur-
rent funding for civil legal aid covers only
a fraction of the civil legal needs of low-
income Americans.!® As agency person-
nel often realized with surprise, these sta-
tistics describe only those at 125 percent
of the poverty line or below: they leave
out the tens of millions of moderate-
income Americans who need legal help
but cannot afford a private lawyer. It was
news to many that four out of five Amer-
icans will experience some kind of eco-
nomic hardship, such as relying on a gov-
ernment program for the poor or living at
least one year in poverty or close to it.!’

In 2015, the roundtable was elevated
to a White House initiative when Presi-
dent Obama issued a Presidential Mem-
orandum about its work. He called on
the federal agencies to work together
“to help the most vulnerable and under-
served among us....By encouraging Fed-
eral departments and agencies to collab-
orate, share best practices, and consider
the impact of legal services on the suc-
cess of their programs, the Federal Gov-
ernment can enhance access to justice in
our communities.”!® This endorsement
made the roundtable a mandated activ-
ity, elevating its work to the highest lev-
el of each agency. It called on the attor-
ney general and the director of the White
House Domestic Policy Council or their
designees to cochair three meetings per
year. When invitations for the first meet-
ing went out from Attorney General Lo-
retta Lynch and Domestic Policy Coun-
cil Director Cecilia Mufoz, they attract-
ed top-level leaders from each agency.

By this stage, the agencies’ accom-
plishments included: getting legal ser-
vices designated as fundable services in at
least two dozen major federal grant pro-
grams, such as those involving reentry
into society for people with criminal re-
cords, access to health care, applications
for citizenship, and services for home-
less veterans; clarifying that other feder-
al programs should allow legal services
that would further their goals; new train-
ing and technical assistance opportuni-
ties; new research about civil legal aid;
and strategic partnerships between agen-
ciesand legal-aid programs to achieve en-
forcement and outreach goals.!®

In 2018, Attorney General Jeff Sessions
closed the Office for Access to Justice and
transferred its duties to the Justice De-
partment’s Office of Legal Policy.20 But
the work continues. Federal agencies are
still thinking about and incorporating le-
gal aid into their work. For example, the
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its own rules, regulations, formulas, and
degrees of flexibility, the Project’s work
builds on the roundtable’s efforts at the
federal level, which includes cataloging
the federal block grant funds that allow
state spending on civil legal services.

Two approaches launched as part of
the Project show how support for civil
legal partners can be made more consis-
tent and pervasive: one focuses on a spe-
cific block grant that allows spending on
legal aid and its role in advancing partic-
ular state policy goals; the other focuses
on a specific issue relevant to state policy-
makers and legal aid—for example, help-
ing people with criminal records get a
second chance to succeed—which can
tap several different federal block grants
as well as local funding streams.

Consider the Victim Assistance For-
mula Grant Program under the federal
Victims of Crime Act( ®_¢ ). It directs
funding allocations to state agencies that
make awards to direct service providers
assisting crime victims. Since Congress
passed the act in 1984, its funds have dra-
matically increased services to crime vic-
tims.22 The Department of Justice has
documented the importance of civil le-
gal assistance to many types of crime vic-
tims. Legal help is one of the most criti-
cal yet too often unmet needs of domes-
tic violence victims, who are typically the
largest group of crime victims that states
serve using these funds.

Three considerations made, @ ¢ ideal
for demonstrating how to connect good
government with access to justice: a sol-
id evidence base documents unmet civ-
il legal needs among crime victims and
the importance of civil legal help to solve
myriad problems related to victimiza-
tion; Congress consistently supports the
act and recently increased funding; and
a new rule clarifies that these funds can
be used for comprehensive legal assis-
tance for legal needs that flow from

victimization, including domestic vio-
lence, child abuse and neglect, elder
abuse, human trafficking, financial and
consumer fraud, identity theft, and oth-
er issues routineeasTer
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set-asides for eligible arrests and convic-
tions, child support order adjustments,
drivers’ license reinstatement, and other
civil legal needs can stabilize lives in ways
that support getting a job while reducing
recidivism.26

Arizona is following the lead of other
states like Maryland, Illinois, and South
Carolina and cities like Los Angeles that
are already working to deploy legal aid
in efforts to remove obstacles to employ-
ment. Two Maryland and multiple Illi-
nois American Job Centers have embed-
ded legal-aid lawyers alongside other so-
cial-service providers to help people get
jobs. South Carolina’s Department of
Employment and Workforce Director of
Policies and Procedures issued guidance
urging local workforce administrators to
provide legal services consistent with a
2016 Workforce Innovation and Oppor-
tunity Act federal rule that lists legal aid
among the supportive services consid-
ered “necessary to enable an individual
to participate” in workforce activities.?’
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government’s existing priorities, gener-
ally without the need for new funding or
legislation. These efforts seek to improve
government policies, programs, and ini-
tiatives by incorporating civil legal ser-
vices, leveraging research and data to
achieve better results, and, sometimes,

RS )
y e Rs _eow

even saving public dollars. More people
can get or stay housed, healthy, in school,
and employed. More families and com-
munities can find and sustain stability.

And, as an added bonus, it also brings
us all a little closer to the promise of es-
tablishing justice for all.

Heartfelt thanks to my extraordinary federal and state colleagues for their inspiring passion
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