More Markets, More Justice
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Abstract: People lack access to justice because the law is complex and expensive to use. Basic mechanisms
of market competition can reduce both the complexity and the cost of law while securing law’s princi-
pal function in society, which is to coordinate a community around a shared understanding of what is
and what is not allowed. Creating markets for rules will make for better law and better legal systems by
allowing people and organizations to select the rules and dispute-resolution processes that are best for
them in a market in which providers of regulation compete on terms of cost and quality. Legal rules re-
quire special protection to make sure they deliver a more just, equitable world for all; this protection can
be provided through a “superregulator,” which licenses providers of law and legal services to sell their ser-

vices in competitive markets.
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I n 1852, when the miners of Jackass Gulch needed
aset of rules to manage the inevitable disputes that
arose after hordes of hopefuls rushed in to stake
a claim for California gold, they came up with six
simple rules about how to stake and hold a claim.
Everybody who wanted to pan for gold could un-
derstand them. Resolving disputes was quick and
clear.

In the time of the California gold rush, the rules
of mining mattered to ordinary people. Simple
rules made the law accessible and useful. Today, the
law of mining is the preoccupation, mostly, of com-
mercial mining companies. Contemporary mining
law is awash with statutes, regulations, and proce-
dures, all adjudicated in case law accumulated over
more than a century. It is no longer just about who
gets the claim. There are rules about mine safety,
environmental management, the interests of states
and Native Americans, and more. Understanding
the law of mining requires sophistication about a
topic that fills volumes in a law library.

Today, most law has undergone the same trans-
formation as mining law: law is complex for every-
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or unfair treatment at work. It is complex
for asmall business trying to comply with
regulations, manage employment rela-
tionships, and avoid legal liability. It is
complex for anyone concerned about pri-
vacy or the security of their data online.
Up to a point, more complex law helps ad-
dress more situations and concerns. Yet
when law becomes too complex, it stops
performing its key function: to coordi-
nate a community around a shared un-
derstanding of what is and what is not
allowed.

As the law becomes more complex, a
new and significant inequality emerges
between those who can navigate legal
rules and procedures and those who can-
not. People who write the complex terms
of service, consumer contracts, employ-
ment agreements, organizational policies,
and administrative rules that govern dai-
ly life have a much clearer understanding
of those rules than those who must “click
to agree” to them. People and organiza-
tions that can retain expensive lawyers
for help in navigating and sculpting com-
plex legal terrain have an advantage over
those who must muddle through alone,
barely comprehending the landscape.

Calling for simpler rules is easy and
tempting: Simplify the tax code! Use
plain language! Cut the red tape! But
these calls rarely succeed. They do not ad-
dress the basic pressures creating greater
complexity. To generate stable, simpler
legal systems, we need to do what works
to manage complexity in other segments
of modern life: harness the incentives of
markets. Competitive markets prompt the
designers of smartphones and laptops,
for example, to make them able to do
more, without becoming harder to use.
Creating markets for rules can similarly
prompt private legal designers to devel-
op better laws and better systems for the

users of law. Markets for legal rules make
sense only if they can deliver a more just,
equitable world for all, and if they can be
made truly competitive. In many cases,
this can and should be done.

At bottom, the law is a set of rules for
structuring relationships among people,
organizations, businesses, and govern-
ments. It helps resolve disputes among
those actors and makes it easier for peo-
ple and organizations to plan by making
behaviors easier to predict. Accessing the
law means having the capacity to prod
others—employers, government agen-
cies, neighbors, businesses, prosecutors,
police, school officials, landlords—into
following the rules. Securing that capac-
ity takes knowledge: understanding the
rules and how to take steps needed to ac-
tivate and shape the behavior of officials
charged with enforcing the rules.

The more complex rules and process-
es are, the costlier it is to secure the ca-
pacity to ensure that the relationships are
structured by the rules. More complex
rules and processes require more steps
and inputs; more steps equal more time
and money to achieve an objective. More
complex systems present more oppor-
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because it would make rules unrespon-
sive to the subtleties, ambiguities, and
varieties of life. For example, landlords
could never/always evict someone, fa-
thers would always/never get custody of
children, and businesses would always/
never be responsible for injuries suffered
by users of their products. Since the kinds
of laws people want to live with require
some complexity, they also entail cost-
ly specialized help, consuming resources
in the training and compensation of peo-
ple who develop the expertise needed to
manage the complex rules and systems.

Akey reason that access to justice is out
of reach for many people is that contem-
porary legal systems are highly complex.?
Many lay people find complex and diffi-
cult to understand the procedures needed
to do what lawyers see as routine: for ex-
ample, when they seek to expunge acrim-
inal record, respond to an eviction notice,
or challenge a child support order.

Much of the law that governs every-
day actions like buying and selling is con-
tained in contracts and other documents
produced by private providers of goods
and services. Most legal documents are
written in legalese that most Americans,
who read on average at an eighth-grade
level, cannot really understand. The terms
of service that shoppers “click to agree
to” average two thousand words. On-
line user license agreements are routinely
written at college reading levels.3 Health
plan guidelines are written at advanced
college levels.* One study estimated that
itwould take someone approximately 250
hours a year, or forty minutes a day, ev-
ery day, to read all the privacy policies he
or she encountered online—and the vast
majority would still not understand what
they had read.

The procedures to interact with large
organizations—employers, schools, city
officials, courts, administrative agencies
—can be bewildering to ordinary people.
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common provisions in the contracts be-
tween such organizations and their con-
sumers and employees—an arbitration
clause—might as well be written in a for-
eign language: only 9 percent of peo-
ple presented with a standard credit card
contract containing an arbitration clause
could answer these two questions cor-
rectly: Did the contract you read contain
an arbitration clause? (Yes.) If you sign
this agreement and the credit card com-
pany overcharges you, can you take that
dispute to court? (No.)®

Procedures can be complex even when
rules are not. When the Department
of Justice investigated municipal court
practices in the City of Ferguson, Mis-
souri, after the Michael Brown shoot-
ing in 2014, investigators uncovered a
system not only rife with racial bias and
constitutional violations, but also one in
which “it is often difficult for an individ-
ual who receives a municipal citation or
summons...to know how much is owed,
where and how to pay the ticket, what the
options for payment are, what rights the
individual has, and what the consequenc-
es are for various actions or oversights.”’

Producing simplicity is not simple. Le-
gal reasoning tends toward complexity:
litigants press alternative interpretations
of language to achieve the outcomes they
seek, judges attempt to reconcile general
language with the infinite variety of con-
crete circumstances they must judge, and
multiple sources of law arise over time
and require reconciling to maintain co-
herence and minimize conflicts.

This complexity is created in a closed
system that gives providers of law very
little feedback on how well they are doing
in fulfilling the needs of those who use
the system. Legal systems are controlled
and staffed almost entirely by lawyers,
who all receive similar education, take
the same tests to achieve entrance to the
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More Markets, This market for rules would be gov-
Morelustice erned through superregulation. Govern-

ment would license private regulators to
compete in acompetitive market. Instead
of directly regulating the businesses that
supply goods and services to consumers,
businesses would choose their regula-
tor from the market for regulators. Gov-
ernments would then regulate the regula-
tors, making sure the regulation they im-
pose on the businesses that sign up with
them achieve the objectives the govern-
ment has set.

Although the idea of a competitive
market for private regulators may seem
outlandish, parts of such a system al-
ready exist. Today, many regulations are
written by private standard-setting bod-
ies and either adopted by governments or
implemented voluntarily by businesses.
Sometimes these organizations compete
for “customers”: the International Or-
ganization for Standardization, the For-
est Stewardship Council, and the Canadi-
an and American Pulp and Paper Associ-
ations, for example, offer environmental
standards that companies can choose to
implement to ensure their products come
from properly managed forests. Europe-
an law requires food suppliers to obtain
certification from private independent
certifiers to ensure compliance with rel-
evant food safety standards. Brokers and
dealers in U.S. securities are subject to
oversight by a private nonprofit member-
ship organization, the Financial Indus-
try Regulatory Authority (g1 - ™). Many
suppliers of large corporations like Apple
and Nike are subject to rules written by
those corporations with respect to issues
like workplace safety, child labor, and en-
vironmental practices.

The difference between existing mod-
els and superregulation is that, in most
of these existing cases, either the private
regulator holds a government-granted
monopoly—like gr ™ for example—or

compliance with private standards is vol-
untary—as with privately developed en-
vironmental standards. Although the pri-
vate regulators may be subject to some
governmental oversight, that oversight is
not tied to licensing based on the achieve-
ment (or not) of designated outcomes.
Superregulation focuses government ef-
forts on the regulation of the regulator,
on the basis of outcomes, and requires a
competitive market for regulators.

The clearest example of this model to-
day is the United Kingdom’s approach
to the regulation of legal services. Par-
liament passed the Legal Services Act in
2007, creating the Legal Services Board,
an independent agency whose members
are appointed by government. The Le-
gal Services Board has only one function:
to approve the private bodies that apply
to be the actual regulators of legal ser-
vices. Parts of the system are clearly not
(yet) very competitive: the primary reg-
ulators emerged out of the preexisting
trade associations for barristers, solici-
tors, and legal executives and the barriers
to switching regulators are high because
those regulators impose different, and
costly, educational requirements. But on
the horizon is a closer competition for
regulation of a new breed of legal provid-
er in England and Wales known as “alter-
native business structures”—companies
like Price Waterhouse or LegalZoom—
that can now provide legal services in this
market. As of 2015, these providers can
choose between licensing by the Solic-
itors Regulation Authority or by the Bar
Standards Board.

The strategy of specifying general prin-
ciples or outcomes instead of specific
rules is known in the field of regulation as
outcomes-based or principles-based reg-
ulation. Itis already used in some settings
such as environmental law, where in-
stead of specifying what technologies or
procedures a factory must use to reduce
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pollution, governments establish accept-
able levels of pollution. Under current
approaches, the government leaves it up
to the factory to decide what technolo-
gy or procedures to use to achieve the re-
quired levels of pollution.

Under superregulation, however, the
government would license third-party
private companies to come up with spe-
cific methods for achieving pollution
targets. It would then require the facto-
ry to become a customer of one of those
third-party companies, to buy its regula-
tory services and comply with the meth-
ods its regulator develops. Individual fac-
tories in an industry might choose dif-
ferent regulators—just as companies now
choose different accounting firms or
computer systems—but all of the regu-
lators available to be chosen would be li-
censed and required to demonstrate to
government that the systems they impose
on their regulatory customers achieve the
government’s required outcomes.

If the government requires that pollu-
tion not exceed a particular threshold,
for example, then each private regulator
would have to demonstrate that, across
all of the factories it regulates, pollution
does not exceed that level. Individual pri-
vate regulators might achieve that objec-
tive in different ways: one might impose
technology requirements on the factories
it regulates, for example, while another
mightimpose process requirements. They
might charge different prices for their reg-
ulatory services. Those differences would
be determined by the market; the role of
governments would be to ensure that this
market was competitive and that all of the
providers offer systems that achieve the
government’s pollution targets.

Superregulation inserts an addition-
al layer between governments and regu-
lated businesses, creating an industry of
private regulatory services. Although this
seems like it would just make regulation
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reason is the same as anywhere we see
benefits from companies that specialize in
part of aproduction process. For example,
a company that manufactures automo-
biles can produce in-house all of the parts
and perform all the services it needs as in-
puts. Or it can, as most do, contract out
many of these parts and services to oth-
er companies: suppliers that specialize in
building brakes, for example, or manag-
ing relationships with customers. Vertical
integration looks less complicated, but it
forgoes the benefits of specialization and
scale. The companies that the auto-manu-
facturer contracts with can often produce
higher-quality and lower-cost inputs than
the auto-manufacturer itself because they
dedicate themselves to innovating and ex-
celling in this narrower task, and because
they can achieve greater scale. The brakes
manufacturer can sell to many vehicle
manufacturers; the customer manage-
ment service to many companies beyond
the auto industry. This kind of specializa-
tion and decentralization is a key feature
of the modern economy.

Superregulation recruits the benefits
of specialization and scale for regulato-
ry systems. By having for-profit and not-
for-profit private companies, which are
competing for business and motivated by
the incentives of profit and mission, spe-
cialize intranslating broad principles and
specific regulatory outcome targets into
rules, procedures, and technology, it is
possible to have better, more cost-effec-
tive regulatory approaches that do a bet-
ter job of balancing the costs and benefits
of the complexity of the rules. To make
that happen, governments must have the
capacity to make sure that private regula-
tors are competitive and producing sys-
tems that achieve government targets.

Consider whether this approach could
improve the management of landlord-
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identities. If a private regulator made it GillianK.
as difficult for a tenant to obtain fair en- Hadfield
forcement of its rules against landlords as
our current public housing courts do, we
could anticipate market backlash or pub-
lic outcry, and those tenants with effec-
tive housing choices would put pressure
on the regulator to do a better job, gener-
ating benefits for those with little choice.
A superregulatory system should in-
clude the goal of making it possible for
people to manage many of their ordinary
legal situations on their own. Realistical-
ly, though, people and businesses will al-
ways need help understanding, navigat-
ing, and securing the benefits and pro-
tections of law. That is why it is critical
to increase the use of markets to devel-
op laws and to improve the performance
of markets for legal help. Fundamentally,
this means removing costly rules and bar-
riers that are responsible for inflating the
cost of accessing legal expertise. Current
costs reflect the cost of conventional help
from a lawyer, and the limited availability
of alternative sources of legal assistance.

The other way in which we should be
using markets better to increase access
to justice is by reforming the market for
legal services. The rules of profession-
al conduct throughout the United States
impose on the practice of law a business
model that generates massive inefficien-
cy. In law, a very large fraction of the
hourly rate that clients pay ends up cov-
ering the cost of operating a barely sus-
tainable business. Consider the follow-
ing shocking finding. .¢ @ is a company
that seto-1.136 Td [(Imanidameve far)2t(c)-2waTJ 0.017 Tw O[(c)-2 (y)75 (. In )0.5 (1a)19 (w.219 64nil:
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More Markets, to people and businesses. Most lawyers
More lustice don’t want to run small businesses, and
most lack the aptitude for it. They—and
their clients—would be better off letting
already established companies like Legal-
Zoom, Awo, RocketLawyer, Axiom, Up-
Counsel, and the like build a service plat-
form, research the market, figure out
pricing, handle billing, manage customer
complaints, optimize the use of nonlaw-
yer staff, and arrange financing, among
other tasks.’® Economies of scale could
drive out a huge fraction of the current
inefficiency in providing what millions
need and most cannot get: advice from a
lawyer.!* Consider how many more peo-
ple could afford some legal advice at $30
to $50 an hour compared with $260—that
is likely what a large-scale legal services
company could deliver. And the lawyers
would earn as much as they do today and
spend more of their time practicing law,
making the most of their expensive edu-
cation and human capital.

A more efficient market for legal ser-
vices requires changing the rules of pro-
fessional practice to allow businesses
that—like all other service businesses in
our economy—are owned, managed, and
financed by people other than the spe-
cialists who are providing services to cli-
ents to compete. More competition cre-
ates the incentive for people to invest in
devising less costly ways to help people
with their legal problems.

Some worry that lawyers employed by
profit-making firms would cease to be in-
dependent and faithful lawyers for their
clients. But changing the business mod-
el does not change the obligation of law-
yers to give independent and loyal advice.
Regulation of these new legal services
providers would help ensure that, despite
their corporate status, they delivered reli-
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large organizations optimizing the de-
ployment of different types and levels of
expertise, to deliver cost-effective and
high-quality legal assistance.

The key to all of this is opening up mar-
kets for innovation of new ways to deliver
what people and businesses need: time-
ly, reliable, and useful help navigating a

complex legal world. Without those mar- Gillian K.

kets, law cannot attract the innovation,
investment, and creativity it needs, and it
cannot get out of the tightly sealed box in
which lawyers, through bar associations,
have secured the practice of law. Solving
this problem requires talking seriously,
and sensibly, about markets in law.

Hadfield
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